International Boundary and Water Commission

would be furthered by the requested
disclosure; and, if so

(i) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
guester.

(b) The Section will not consider
waiver or reduction of fees for request-
ers (persons or organizations) from
whom unpaid fees remain due to the
Section for another information access
request.

(c)(1) The Section’s decision to refuse
to waive or reduce fees as requested
under paragraph (a) of this section may
be appealed to the Commissioner,
United States Section, International
Boundary and Water Commission, 4171
North Mesa, Suite C-310, El Paso, TX
79902-1422. Appeals should contain as
much information and documentation
as possible to support the request for a
waiver or reduction of fees.

(2) Appeals will be reviewed by the
Commissioner, who may consult with
other officials of the Section as appro-
priate. The requester will be notified
within thirty working days from the
date on which the Section received the
appeal.

§1102.7 The Section’s determination
and appeal procedures.

Upon receipt of any request for
records of information under the Act
the following guidelines shall be fol-
lowed:

(a) The FOIA Officer will determine
within 10 days (excepting Saturdays,
Sundays, and legal holidays) after re-
ceipt of any such request whether to
comply with such request and will im-
mediately notify the person making
such request of such determination,
the reasons therefore, and of the right
to such person to appeal to the Com-
missioner any adverse determination.

(b) All appeals should be addressed to
the Commissioner, United States Sec-
tion, International Boundary and
Water Commission, 4171 North Mesa,
Suite, C-310, El Paso, TX 79902-1422,
and should be clearly identified as such
on the envelope and in the letter of ap-
peal by using the marking “Freedom of
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Information Appeal” or “Appeal for
Records” or the equivalent. Failure to
properly address an appeal may defer
the date of receipt by the Section to
take into account the time reasonably
required to forward the appeal to the
Commissioner. In each instance when
an appeal is incorrectly addressed to
the Commissioner, he shall notify the
person making the appeal that his ap-
peal was improperly addressed and of
the date the appeal was received by the
Commissioner. The Commissioner will
make a determination with respect to
any appeal within 20 days (excepting
Saturdays, Sundays, and legal holi-
days) after the receipt of an appeal. If
on appeal the denial or the request is
in whole or in part upheld, the Com-
missioner will notify the person mak-
ing such request of the provisions for
judicial review under the Act. An ap-
peal must be in writing and filed with-
in 30 days from receipt of the initial de-
termination (in cases of denials of an
entire request), or from receipt of any
records being made available pursuant
to the initial determination (in case of
partial denials). In those cases where a
request or appeal is not addressed to
the proper official, the time limita-
tions stated above will be computed
from the receipt of the request or ap-
peal by the proper official.

(¢) In unusual circumstances, as set
forth in paragraph (d) of this section,
the time limits for responding to the
original request or the appeal may be
extended by not more than an addi-
tional 10 working days by written no-
tice to the person making a request.
This notice must be sent within either
10- or 20-day time limit and will specify
the reason for the extension and the
date on which determination is ex-
pected to be dispatched. The extension
may be invoked only once during the
consideration of a request either dur-
ing the initial consideration period or
during the consideration of an appeal,
but not both.

(d) The unusual circumstances are:

(1) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request.
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(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the requestor among two or
more components of the agency having
substantial subject-matter interest
therein.

(e) If the FOIA Officer receives a re-
quest which is of proper concern to an
agency or entity outside the Section, it
will be returned to the person making
the request, advising the requester to
refer it to the appropriate agency or
entity if requester desires, and pro-
viding the requester with the name or
title, address and other appropriate in-
formation. An information copy of the
request and the letter of referral will
be forwarded promptly to the agency or
entity outside the Section that may
expect the request. In the event the
FOIA Officer receives a request to
make available a record or provide in-
formation which is of interest to more
than one agency (Federal, State, mu-
nicipal, or legal entity created there-
by), the FOIA Officer will retain and
act upon the request if the Section is
one of the interest agencies and if its
interest in the record is paramount.

(f) The Commissioner’s determina-
tion on an appeal shall be in writing
and when it denies records in whole or
in part, the letter to the person mak-
ing a request shall include:

(1) Notation of the specific exemption
or exemptions of the Act authorizing
the withholding.

(2) A statement that the decision is
final for the Section.

(3) Advice that judicial review of the
denial is available in the district in
which the person making the request
resides or has his principal place of
business, the district in which the Sec-
tion’s records are situated, or the Dis-
trict of Columbia.

(4) The names and titles or positions
of each official responsible for the de-
nial of a request.

When appropriate, the written deter-
mination may also state how an ex-
emption applied in that particular
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case, and, when relevant, why a discre-
tionary rebase is not appropriate.

(@) In those cases where it is nec-
essary to find and examine records be-
fore the legality or appropriateness of
their disclosure can be determined, and
where after diligent effort this has not
been achieved within the required pe-
riod, the FOIA Officer may advise the
person making the request that a de-
termination to presently deny the re-
quest has been made because the
records or information have not been
found or examined, that the determina-
tion will be considered when the search
or examination is completed and the
time within which completion is ex-
pected, but that the person making the
request may immediately file an ad-
ministrative appeal to the Commis-
sioner.

§1102.8 Exemptions.

(a) 5 U.S.C. 552(b) provides that the
requirements of the FOIA do not apply
to matters that are:

(1) Classified documents. Specifically
authorized under criteria established
by an Executive order to be kept secret
in the interest of national defense or
foreign policy and that are, in fact,
properly classified under the Executive
order.

(2) Internal personnel rules and prac-

tices. Related solely to the internal per-
sonnel rules and practices of an agen-
cy.
(3) Information exempt under other
laws. Specifically exempted from dis-
closure by statute, provided that the
statute—

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld.

(4) Confidential business information.
Trade secrets and commercial or finan-
cial information obtained from a per-
son and privileged or confidential.

(5) Internal government communica-
tions. Interagency or intra-agency
memorandums or letters which would
not be available by law to a party
other than an agency in litigation with
the agency.

(6) Personal privacy. Personnel, med-
ical, and similar files the disclosure of
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